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Introduction
The Copyright Act protects "original works of authorship fixed in
any tangible medium."' The literal code of a computer program qualifies
for copyright protection as a "literary work" 2 since it is a work "expressed in words, numbers, or other verbal or numerical symbols or indicia." 3 The Copyright Office has classified computer software source
code4 as "literary works" since 1964,' and over the years the types of
expression protected by computer software copyright have expanded.
Protected expression now includes object code,6 microcode,7 and screen
displays generated by computer programs,' as well as the structure, sequence, and organization of computer program code. 9
1.
(1)
(2)
(3)
(4)
(5)
(6)
(7)

17 U.S.C. § 102(a) (1988). "Works of authorship include the following categories:
literary works;
musical works, including any accompanying words;
dramatic works, including any accompanying music;
pantomimes and choreographic works;
pictorial, graphic, and sculptural works;
motion pictures and other audiovisual works; and
sound recordings."

Id.
2. § 102(a)(l).
3. § 101 (defining "literary works").
4. Source code is a form of computer program code as it is written by a computer
programmer. Most source code is written in a "high-level" computer language, such as BASIC, COBOL, FORTRAN, C, or Pascal.
5. Copyright Office Notice on Computer Screen Registration, 36 Pat. Trademark & Copyright J. (BNA) 152 (June 9, 1988).
6. Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1249 (3d Cir.
1983), cert. dismissed, 464 U.S. 1033 (1984).
Object code is the most primitive form of a computer program. It is simply a series of
binary digits (bits) that is interpreted directly by a computer's processor. Each type of computer processor has its own object code "language." Programmers very rarely work with object code directly; instead, they write computer programs in source code that is then compiled
into object code in order for the program to be executed by a computer.
To execute the human written source code on a computer, the source code must either be
compiled by a compiler program which parses the source code and translates it into object
code or interpreted line by line by an interpreter program. Most source code is compiled into
object code since object code executes significantly faster than interpreted source code. For
this reason, nearly all commercial microcomputer programs are distributed in object code
form. Interpreters are now mainly used for software testing and educational purposes.
7. NEC Corp. v. Intel Corp., 10 U.S.P.Q.2d (BNA) 1177, 1180 (N.D. Cal. 1989).
Microcode is a special form of object code that is permanently embedded within a computer processor unit itself. The microcode within the computer processor defines the processor's instructions set. Microcode can be thought of as a program that is executed by a
computer within a computer. Computer programmers do not work with microcode, only
microprocessor designers do.
8. M. Kramer Mfg. Co. v. Andrews, 783 F.2d 421, 435 (4th Cir. 1986); Williams Elecs.
v. Artic Int'l, 685 F.2d 870, 874 (3d Cir. 1982); Stem Elecs. v. Kaufman, 669 F.2d 852, 857
(2d Cir. 1982).
9. Whelan Assocs. v. Jaslow Dental Lab., 797 F.2d 1222, 1248 (3d Cir. 1986).
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Although the types of expressions given protection have expanded,
the scope of protection given to computer software has not. Copyright
protects the literal expression of a computer program but not any "idea,
procedure, process, system, method of operation, concept, principle, or
discovery" embodied within a computer program.' °
Recently, a few computer software companies have attempted to expand the scope of copyright to protect the "user interface"' "I of computer
programs. 2 The software producers argue that if computer program
user interfaces are not given strong protection, software developers will
not have sufficient incentive to design new user interfaces. The opposition claims that protection of computer software user interfaces will reduce competition in the software industry and frustrate the
standardization of user interfaces.' 3 The legal community has struggled
in its attempts to draw the line between which aspects of a computer
program are protected by copyright and which aspects are not.
In Lotus Development Corp. v. PaperbackSoftware International,4 a
Massachusetts district court extended the scope of copyright law to protect the user interface of a computer spreadsheet program. Specifically,
Lotus prevailed in a copyright infringement suit against Paperback
Software concerning Paperback Software's VP-Planner spreadsheet
which obeyed the same keystroke commands used in Lotus' 1-2-3 spreadsheet program."' The Lotus decision overstepped the proper bounds of
copyright law by protecting the keystroke command set of the 1-2-3 program. Copyright law can protect the explanation of an idea but it cannot
protect the idea itself when it is reduced to practice in a functional item.
The Lotus decision grants a 75 year monopoly on a method of operation
by granting it copyright protection, and therefore should be reversed.
Section I of this note provides a general background of copyright
law, user interfaces, and previous attempts to apply copyright law to user
interfaces. Section II analyzes how the Lotus decision addressed this issue and concludes that the Lotus court overextended copyright law. Section III explores some of the adverse legal and economic effects created
10. 17 U.S.C. § 102(b) (1988).
11. The user interface is the portion of a computer program that controls the interaction
between the computer program and the human user.
12. See generally Apple Computer, Inc. v. Microsoft Corp., 759 F. Supp. 1444 (N.D. Cal.

1991); Lotus Dev. v. Paperback Software Int'l, 740 F. Supp. 37 (D. Mass. 1990); Xerox Corp.
v. Apple Computer, Inc., 734 F. Supp. 1542 (N.D. Cal. 1990); Lotus Dev. v. The Santa Cruz
Operation, Inc., No. 90-11663-K (D. Mass. filed July 2, 1990); Lotus Dev. v. Borland Int'l,
No. 90-11662-K (D. Mass. filed July 2, 1990).
13. Richard Stallman & Simson Garfinkel, Viewpoint: Against User Interface Copyright,
CoMMS. ACM, Nov. 1990, at 15.
14. 740 F. Supp. at 37.
15. Id.at 84.
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by the Lotus decision. Section IV of the note recommends how the issues
raised by the Lotus decision should be addressed. Finally, section V summarizes the legal and economic problems created by the Lotus decision.
I

Background
A. The "Copyrightability" of Functional Works
Copyright law has long refused to grant protection to the utilitarian
aspects of an otherwise copyrightable work. In 1879, the Supreme Court
held, in the case of Baker v. Selden, 6 that the copyright for a book explaining an accounting method did not protect the actual accounting
methods disclosed within the book.' 7 The Court reasoned that "[t]o give
to the author of the book an exclusive property in the art described
therein . . . would be a surprise and fraud on the public. That is the
province of letters-patent, not copyright."' 8 Lower courts have used the
Baker decision to refuse copyright protection to other useful ideas expressed in print such as a system of shorthand,1 9 a novel bridge approach
to unsnarl traffic congestion,20 and the rules of games.2
Extending the Supreme Court's holding in Baker further, lower
courts then held that the functional use of an object can bar it from obtaining copyright protection. For example, in 1897 the Seventh Circuit,
in Amberg File & Index Co. v. Shea Smith & Co., 2 2 refused copyright
protection to 'index books' which were used by businesses to collate information. 23 Quoting from the Baker decision, the court drew the line
between copyrightable subject matter and patentable subject matter by
stating "[t]he object of the one is explanation. The object of the other is
use. The former may be secured by copyright. The 24latter can only be
secured, if it can be secured at all, by letters patent."1
Similarly, the courts in Taylor Instrument Co. v. Fawley-Brost Co."
and Brown Instrument Co. v. Warner2 6 held that replacement graph-paper dials for mechanical devices which recorded temperature and pres16. 101 U.S. 99 (1879).
17. Id. at 103.
18. Id. at 102.
19. Brief English Sys. v. Owen, 48 F.2d 555, 556 (2d Cir. 1931).
20. Muller v. Triborough Bridge Auth., 43 F. Supp. 298, 300 (S.D.N.Y. 1942).
21. Anti-Monopoly, Inc. v. General Mills Fun Group, 611 F.2d 296, 300 n.1 (9th Cir.
1979); Morrissey v. Proctor & Gamble Co., 379 F.2d 675, 678-79 (1st Cir. 1967).
22. 82 F. 314 (7th Cir. 1879).
23. Id. at 315.
24. Id. at 315 (quoting Baker v. Selden, 101 U.S. 99, 105 (1879)).
25. 139 F.2d 98 (7th Cir. 1943).
26. 161 F.2d 910 (D.C. Cir. 1947).
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sure were not copyrightable. 27 The court in Taylor Instrument reasoned
dial was "an essential element of the machine; it is
that the graph-paper
28
the art itself."

Hostility towards copyright protection for objects with functional
aspects continued until 1954, when the Supreme Court stepped in to
draw another guideline. In Mazer v. Stein,29 the Court held that a statuette of a dancing figure which was used as a lamp base was copyrightable."0 The Court reasoned that the statuette, a copyrightable work of
art in itself, does not lose its copyright protection merely because of its
incorporation within a useful object such as a lamp." However, the
Court stressed that the holding in Baker was still valid by stating that
"artistic articles are protected in 'form but not [in] their mechanical or
utilitarian aspects.' "32

Congress has codified the rules of Baker and Mazer. The rule of
Baker is contained in section 102(b) of the Copyright Act, which states,
"In no case does copyright protection for an original work of authorship
extend to any idea, procedure, process, system, method of operation,
concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work."3 3 The rule of
Mazer appears in the definition of "[p]ictorial, graphic, and sculptural
works" in section 101 of the Copyright Act:
Such works shall include works of artistic craftsmanship insofar as
their form but not their mechanical or utilitarian aspects are concerned; the design of a useful article, as defined in this section, shall be
considered a pictorial, graphic, or sculptural work only if, and only to
the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article. '
These two rules have been applied in a number of cases which, taken
together, define the line between which aspects of a functional article are
copyrightable and which are not.
In Durham Industries, Inc. v. Tomy Corp.,3" the Court of Appeals
for the Second Circuit addressed a copyright infringement case involving
toys decorated with Walt Disney characters.3 6 The court held that there
27. Id. at 911; 139 F.2d at 100.
28. 139 F.2d at 100.
29. 347 U.S. 201 (1954).

30. Id. at 217.
31. Id. at 218.
32. Id. (quoting 1909 Copyright Act, 17 U.S.C. § 202.8 (revised to Dec. 31, 1977) (emphasis added).
33. 17 U.S.C. § 102(b) (1988).
34. 17 U.S.C. § 101 (1988).
35. 630 F.2d 905 (2d Cir. 1980).

36. Id. at 908.
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was no infringement of the copyrighted Disney toys by other similar toys
which had identical mechanical aspects but were decorated without the
Disney characters.37 The court, citing Mazer and section 101 of the
Copyright Act, stated that "similarity of idea or function must be distinguished from similarity of artistic expression."" The court concluded
that the copied features "relate[d] solely to the mechanical, utilitarian
aspects of the toys," and therefore there was no copyright infringement.3 9
In Williams Electronics, Inc. v. Bally Manufacturing,'° an Illinois
district court addressed a copyright infringement action concerning two
similarly functioning arcade games. The court held that there was no
infringement since the similarities between the two games were limited to
uncopyrightable utilitarian aspects.4 1 The court stated that "copyright
protects only those elements superfluous to the functional aspects of the
article; if the element is a part of the utilitarian aspect of the article the
test of separability cannot be satisfied." 42 Applying that rule to the facts,
the court refused protection to the game's "color, shapes and placements
of the targets, ball cannon, grip handles, and indicator lights on the
targets"4 3 because the court found them to be functional aspects.
The Baker and Mazer rules were eventually applied to computer
software in Apple Computer, Inc. v. Franklin Computer Corp." Wishing
to capitalize on the success of the Apple II microcomputer, Franklin
Computer Corporation created a clone4 5 of the Apple II.46 Apple Computer quickly moved to obtain an injunction restraining Franklin from
selling the clone. Apple claimed that the Franklin computer contained
object code stored in ROM4 7 which infringed upon parts of Apple's
copyrighted operating system.4 8 Uncertain whether an operating system
37. Id. at 914-15.
38. Id. at 913.
39. Id. at 915.
40. 568 F. Supp. 1274 (N.D. Ill. 1983).
41. Id. at 1282.
42. Id. at 1280 (emphasis added).
43. Id. (emphasis added).
44. 545 F. Supp. 812 (E.D. Penn. 1982), rev'd, 714 F.2d 1240 (3d Cir. 1983), cert. dismissed, 464 U.S. 1033 (1984).
45. A clone computer is a computer that is a copy of another manufacturer's computer.
It is designed to function exactly the same as the original computer. A clone has the advantage
of entering the market after abundant software, which was written for the original computer,
already exists. The current microcomputer market is populated with an abundance of clones

of the IBM PC architecture.
46. 545 F. Supp. at 814-15.
47. ROM is an acronym for Read-Only-Memory. A ROM is an integrated circuit that
stores digital data, such as computer programs, in a permanent form.
48. 545 F. Supp. at 815-16. An operating system is a computer program that controls the
input, output, and memory resources available within a computer system. The operating system controls the allocation and use of these resources by other computer programs called
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embedded within a ROM was a copyrightable 'literary work' expressing
an idea or an uncopyrightable mechanical device applying an idea, the
district court denied the injunction.4 9 On appeal, the Third Circuit reversed and held that the Apple operating system deserved copyright protection,50 reasoning that "Apple does not seek to copyright the method
which instructs the computer to perform its operating functions but only
the instructions themselves.'" The court rejected Franklin's claims that
Apple was copyrighting an applied idea, stating that "[i]f other programs
can be written or created which perform the same function as an Apple's
operating system program, then that program is an expression of the idea
52
and hence copyrightable.
B.

Computer Software User Interfaces

A computer program user interface is the portion of the program
which handles the interaction between the computer program and the
human user. The user interface controls both input from the human
user, and output from the computer program. The input aspect of a user
interface attempts to guide the input from the human user in a manner
that is both efficient and easy to learn. This is accomplished by implementing one or more user interface techniques such as menus, 3 command languages,5 4 command sets, 55 or pull-down menus.5 6 The output
aspect of a user interface informs the user of the program's results
through the use of formatted screen displays and accompanying sounds.
application or user programs. Examples of operating systems include MS-DOS, OS/2, UNIX,
and VMS. In Apple v. Franklin, Apple claimed that its Autostart ROM and 16-Sector Boot
ROM, which contained portions of its operating system, were copied by Franklin. Id.
49. Id. at 821-22.
50. Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1254 (3d Cir.
1983), cert. dismissed, 464 U.S. 1033 (1984).
51. Id. at 1251.
52. Id. at 1253.
53. A menu is a user interface that presents the user with a screen containing a number of
options for different operations from which the user may select.
54. A command language is a user interface that allows the user to enter predefined commands in order to perform a desired operation. MS-DOS and the UNIX shell are examples of
programs with command language user interfaces. For example, to list the contents of the C
drive directory, an MS-DOS user would enter the command "dir c:".
55. A command set is a user interface which assigns different functions to different keyboard keys. The user of a command set user interface performs desired operations by pressing
the proper pre-assigned keys. The Lotus 1-2-3 for DOS spreadsheet and the WordPerfect for
DOS wordprocessor are examples of programs that use command set user interfaces.
56. A pull-down menu is a user interface that presents the user with a number of options
for different operations after the user has requested the menu using a cursor control device
such as a mouse or trackball. The Apple Macintosh operating system and the Microsoft Windows operating environment are examples of programs that use pull-down menus.
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A typical computer program user interface consists of a screen display designed to inform the user of the current program status and the
available options. The user interacts with the program by entering certain commands with a keyboard or by selecting a displayed option with a
cursor control device such as a mouse or a trackball.
C. Copyright and Computer Software User Interfaces
Prior to the Lotus decision, a number of federal court decisions had
already attempted to define the scope of copyright protection given to
computer program user interfaces. Unfortunately, the decisions do not
set out a clear test so that software producers may determine whether or
not they are infringing upon a copyright. The following is a historical
summary of the cases which considered the issue of copyright protection
for computer program user interfaces prior to the Lotus decision. Cases
in which the computer program source code or object code was found to
have been copied directly have been omitted.5 7
1. An Early View:
58
Synercom Technology, Inc. v. University Computing Co.

Synercom Technology (Synercom) developed an engineering structural analysis program entitled STRAN.5 9 Synercom registered the input data card format' for the STRAN program with the Copyright
Office. 6 Engineering Dynamics Inc. (EDI) later developed its own
structural analysis program to compete with the STRAN program.62
EDI's program, entitled SACS II, used an input data card format identical to the one used by the STRAN program.6 3 Utilizing an identical
57. Johnson Controls, Inc. v. Phoenix Control Sys., 886 F.2d 1173, 1176 (9th Cir. 1989)
("Several employees of [the defendant] are former employees of [the plaintiff] and worked on
several versions of the [original program]."); Plains Cotton Coop v. Goodpasture Computer
Serv., 807 F.2d 1256, 1258 (5th Cir. 1987) ("When [the defendant] left Plains, he copied and
took possession of a complete tape record of the [original program's] source code ....
);
Telemarketing Resources v. Symantec Corp., 12 U.S.P.Q.2d (BNA) 1991, 1992 (N.D. Cal.
1989) ("[The defendant] was granted the right to use, the non-application-specific libraries and
routines" that performed the user interface functions.); Q-Co Indus. v. Hoffman, 625 F. Supp.
608, 616 (S.D.N.Y. 1985) ("In the present case, the defendants had available the plaintiff's
source code ....
); SAS Inst., Inc. v. S & H Computer Sys., 609 F. Supp. 816, 820-821 (M.D.
Tenn. 1985) ("S & H received ... the source code.").
58. 462 F. Supp. 1003 (N.D. Tex. 1978).
59. Id. at 1006.
60. This case concerned the "input data card format" of punched data cards. Earlier
computers used punched paper cards instead of keyboards to input data. The input data card
format is the format and order in which punched paper input data cards must be organized
before they are fed into a computer to be analyzed.
61. 462 F. Supp. at 1007.
62. Id. at 1008.
63. Id. at 1008-09.
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input format allowed EDI to take away customers from Synercom. 4
Synercom filed suit, claiming that the SACS II program infringed upon
Synercom's copyright since it copied the STRAN program's data input
format.6 5
The court held that there was no infringement, since the STRAN
program's data input format was not considered proper subject matter
for copyright protection.66 The court reasoned that since the input data
format was utilized by the STRAN program, it was an unprotectable
idea rather than a protectable expression.67 The court made an analogy
between the data input format of the STRAN program and the familiar
'figure-H' automobile gearshift pattern, stating that the arbitrary choice
of an 'figure-H' pattern utilized in an automobile transmission would be
an unprotected idea.6 8 However, according to the court's analysis, the
'H' gearshift pattern as expressed in the owner's manual or in driver
training films would be protected. 69 Using this analogy, the court reasoned that the data input format utilized by the STRAN program was an
uncopyrightable idea and that only descriptions of the data input format
were copyrightable expression.7°
The Synercom case was decided during an earlier era of computer
technology. In the 1970's, 'batch processing' was a widely used technique of running computer programs. An operating system using batch
processing executes a series of programs sequentially with virtually no
user interaction. The initial feeding of an input data card stack into the
computer and the receiving of an output data card stack are the only
interactions between the computer and the human user. Since formatting and ordering STRAN data input cards were the only user interaction with the program, the format and order of STRAN data input cards
can be considered a primitive form of computer program user interface.
The Synercom case therefore stands for the proposition that a user interface is functional and consequently not copyrightable.
2.

Copyright Protection of the Screen Displays:
71
Broderbund Software, Inc. v. Unison World, Inc.

Broderbund Software (Broderbund) held the exclusive license to a
program entitled Print Shop which enabled users to easily create custom64.
65.
66.
67.
68.
69.

Id. at 1008.

Id. at
Id. at
Id. at
Id. at
Id.

1004.
1012-14.
1012-13.
1013.

70. Id. at 1012-14.
71. 648 F. Supp. 1127 (N.D. Cal. 1986).
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ized greeting cards, signs, banners, and posters.72 Print Shop was a very
successful product,"' but it was only available for Apple personal computers.74 Seeking to expand upon the success of Print Shop, Broderbund
entered into licensing negotiations with Unison World (Unison) in order
to create a version of Print Shop for the more popular IBM personal
computer.75 During the negotiations, Unison began to develop an IBM
personal computer version of Print Shop.7 6 Unison, however, was not
given any access to the source code of Broderbund's original Apple version of Print Shop.77 The licensing negotiations between Broderbund
and Unison eventually broke down and Unison continued development
of its copy of the Print Shop program, eventually releasing the program
under the name of Printmaster. 78 Broderbund filed suit against Unison
claiming that Unison's Printmaster program infringed upon
Broderbund's Print Shop copyright.7 9
Citing the Synercom case, Unison claimed that the features copied
from the Print Shop program were ideas, unprotectable by copyright.8"
The court disagreed, instead reasoning that the idea presented by Print
Shop was a program to create greeting cards, banners, posters and
signs." The court stated that "[a] rival software publisher is completely
free to market a program with the same underlying idea, but it must
express the idea through a substantially different structure."8 2 Unison
also contended that the Print Shop screen displays were ineligible for
copyright protection because the displays served a utilitarian purpose.8 3
Again, the court disagreed, holding that the screen displays "were dictated primarily by artistic and aesthetic considerations, and not by utilitarian or mechanical ones."8 4 Finding the screen displays to be
72. Id. at 1129-30.
73. "The product was a success, selling approximately 500,000 copies (to date of trial) at a
manufacturer's suggested retail price of $49.95." Id. at 1130.
74. Id.

75. Id.
76. Id. at 1131.
77. Id. at 1136. The court made a technical error here: on one line it stated that the
defendant had a commercially-available copy of Print Shop, on the next line it stated that
defendant did not have access to the object code. The commercially-available copy of a program is the object code.
78. Id. at 1131.
79. Id. at 1129.
80. Id.at 1132.
81. Id. at 1133.
82. Id.
83. Id. at 1133-34.
84. Id. at 1134.
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substantially similar, the court concluded that Unison's Printmaster program infringed upon Broderbund's Print Shop copyrights.8"
Since the Broderbund decision focused only upon the screen displays
of the Print Shop user interface, its holding must be limited. The
Broderbund decision stands only for the proposition that computer program screen displays are copyrightable.
3. Separating User Interface "Look"from "Feel":
86
Digital Communications v. Softklone Distributing
Digital Communications Associates (DCA) owned the rights to a
personal computer telecommunications program entitled Crosstalk
XVI. 7 One of the features of the Crosstalk program was its distinctively
designed "status screen" which displayed program parameters and command choices.8 8 DCA had obtained copyright registrations for both the
status screen display and for the underlying Crosstalk program. 89 Softklone Distributing Corporation (Softklone) developed a clone 9° of the
Crosstalk telecommunications program entitled Mirror to compete with
Crosstalk. 9' DCA brought suit against Softklone, claiming that the Mirror program, which looked and behaved exactly like the Crosstalk program, infringed upon the Crosstalk copyrights. 92

Softklone urged the court to find that the copied user interface was a
necessary expression of the idea it wished to express, just as the format of
the input data cards were in the Synercom case. 93 The court followed the
Synercom decision, and stated that applying the rule set out in the
Synercom case to the present case would mean that Softklone could have
created a program that accepted all of the same commands utilized by the
plaintiffand which responded identically without infringing.9 4 Such a sit85. Id. at 1135-37.
86. 659 F. Supp. 449 (N.D. Ga. 1987).
87. Id. at 453. DCA obtained the rights to "Crosstalk XVI" from the program's creator,

Microstuff, Inc. Id.
88. Id. at 452.

89. Id.at 453.
90. A "clone" computer program is a program that is designed to exactly replicate the
functions of the original program. The clone program obeys the same commands and pro-

duces the same results as the original program.
91. 659 F. Supp. at 453.
92. Id. at 454. At the time the creator of Crosstalk applied for a copyright registration,
the copyright office accepted dual registrations for computer programs: one registration for the
computer program itself and another for the screen displays the program generated. The copy-

right office now accepts only a single registration for a computer program, which protects both
the computer program and the program generated screen displays. Copyright Office Notice on

Computer Screen Registration, 36 Pat. Trademark & Copyright J. (BNA) 152 (June 9, 1988).
93. 659 F. Supp. at 459.
94. Id. at 460. "The Synercom Court concluded that no infringement occurred because
the defendant merely copied the idea of the format cards, i.e., the particular sequence of data.
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uation "would have been only an appropriation of the plaintiff's idea and
not its expression." 9 5 The court reasoned that the sequence of the
Synercom data input cards, and, correspondingly, the command set in
the Crosstalk program were "relevant to the functioning of the Synercom
computer program" and therefore not proper copyrightable subject
matter.

96

However, the court reached a different result when it applied the
Synercom test to the status screen of the Mirror program. Applying the
functionality test, the court stated that although "[t]he use of a screen to
reflect the status of the program is an 'idea' "' and therefore unprotected, the "arrangement of the parameters/commands on the status
screen ... [has] no relationship to the functioning of the status screen"
and is therefore protected. 98 The court specified that although the keystroke commands were functional and therefore unprotected, "[c]ertain
aspects of the status screen, however, are unrelated to how the computer
program operates and are [protected] 'expression.' "99 For example, the
arrangement and style of placing the commands and program parameters
on the status screen involved "considerable stylistic creativity and authorship above and beyond the ideas embodied in the status screen."" The
court concluded that there was infringement since the Softklone program
had copied every aspect of the Crosstalk status screen. 0°
The Softklone case thus divided the user interface into an input aspect and an output aspect. Following the Synercom decision, the Softklone court found that the input aspect was purely functional and
therefore not protected by copyright. However, like the Broderbund decision, it found that the output screen display contained expressive aspects unrelated to the program's operation and thus deserved copyright
protection.
Translated into the instant case, the comparable situation would have occurred had the defendants designed a program which accepted all of the same commands utilized by the plaintiff, e.g., if on the defendants' program the user typed two symbols and a value for the byte or
baud rate such as '1200' on the bottom line of a screen display and the speed at which the
program communicated would switch to 1200 and somewhere on the screen a number 1200
would appear informing the user of the new speed value. If this had been the situation, then

there would have been only an appropriation of the plaintiff's idea and not its expression." Id.
95. Id.
96. Id. (emphasis added).
97. Id. at 459.
98. Id. at 460 (emphasis added).
99. Id. at 459.
100. Id. at 460 (emphasis added).
101. Id. at 465.
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The Merger of Idea and Expression:
02
Manufacturers Technologies, Inc. v. Cams, Inc.1

Manufacturers Technologies Incorporated (MTI) owned COSTIMATOR, a computer program designed to enable the user to estimate
the cost of machining a manufactured part.1 °3 MTI obtained copyright
registrations for the underlying COSTIMATOR computer program and
for certain screen displays."° Two of MTI's sales representatives left the
company and formed Cams Incorporated (Cams) with the plan of developing an inexpensive cost-estimating program to compete with COSTIMATOR.10 5 The result of Cams' programming efforts was a program
entitled QUICKCOST.' °6 The QUICKCOST program contained display screens which were very similar to those in COSTIMATOR. 07
MTI eventually filed suit against Cams, claiming copyright
infringement.108
The court first decided that a single computer program copyright
registration created the legal fiction of two separate registrations:'09 one
to protect the actual computer program, and another to protect "the
screen displays [the program] generates to the extent that they contain
original creative authorship."'" °
The court then proceeded to determine which elements of the COSTIMATOR screen displays constituted copyrightable subject matter. As
in the Softklone decision, the court stated that "[t]he idea underlying
[MTI's] claimed expression is the manner of formatting screen displays
for ease of use." '
However, the court used different reasoning to exclude some of the aspects of the screen displays from copyright protection. The court held that several ideas expressed within the screen
displays were unprotectable because the idea merged with the expression,
reasoning that the "subject matter is very narrow, so that the topic necessarily requires ... at best only a limited number [of forms of expression
and], to permit copyrighting would mean that a party or parties, by
copyrighting a mere handful of forms, could exhaust all future use of the
substance."" 2 The court thus refused copyright protection to centered
102. 706 F. Supp. 984 (D. Conn. 1989).

103.
104.
105.
106.
107.
108.

Id.at
Id.
Id.at
Id.at
Id.at
Id.at

988.
989-90.
989.
1000.
987.

109. Id. at 993.
110. Id. at 991.
111. Id. at 995.

112. Id. at 995 (quoting Morrissey v. Proctor & Gamble Co., 379 F.2d 675, 678-79 (1st Cir.
1967)).
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headings on screen displays, the display of available commands, alphabetical listings, as well as a set of keystroke commands. 1 3 However, as
the QUICKCOST program also appropriated other copyrightable aspects of the screen displays, infringement as to those aspects was
found.1 14
The Manufacturers Technologies decision indicates that although
screen displays are copyrightable, those aspects which can only be expressed in a limited number of ways are not protected by copyright.
II
Lotus Development v. Paperback Software1 5
A. Facts of the Case
In the late 1970s Dan Bricklin, a Harvard business school student,
originated the idea of a computerized spreadsheet." 6 He envisioned a
"magic blackboard" that would recalculate numbers automatically as
changes were made in other parts of the spreadsheet." 7 With the help of
others, his idea was brought to reality with the creation of the very commercially successful VisiCalc program for the Apple II microcomputer.1 In 1981, VisiCalc was ported" 9 to the recently introduced IBM
personal computer (PC). However, the IBM version of VisiCalc did not
take advantage of the IBM PC's more extensive abilities.' 20
In 1982, Mitch Kapor and Jonathan Sachs saw an opportunity to
create a successful product by developing a more advanced spreadsheet
which would fully exploit the advantages of the new IBM personal computer.' 2' The product of their efforts was the enormously successful Lotus 1-2-3, which has become the de facto standard spreadsheet in the
122
American business world.
113. Id. at 994-96.
114.
115.
116.
117.

Id. at 996-98.
740 F. Supp. 37 (D. Mass. 1990).
Id. at 65.
Id.

118.

Id.

119. To "port" a program, in computer parlance, means to transfer the program from one
computer or operating system to another by rewriting the portions of the program that must

be adapted to suit the new system. In this case, the original "VisiCalc" program had to be
translated from the Apple II microcomputer based on the Motorola "6502" microprocessor
running the Apple II DOS 3.2 operating system to the IBM personal computer based upon the
Intel "8086" microprocessor running the PC-DOS operating system.
120. 740 F. Supp. at 65.
121. Id. at 66.
122. As of January 1991, Lotus 1-2-3 commands 52% of the overall spreadsheet market.
Paul Andrews, Microsoft's Excel Upgrade Makes Debut, SEATTLE TIMEs, Jan. 9, 1991, at DI.
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Like Kapor and Sachs, Dr. James Stephenson also saw the opportunity to create an advanced spreadsheet for the new IBM personal computer. In 1982 he began development of a program that would
eventually become the VP-Planner spreadsheet.1 23 In December of 1983,
Dr. Stephenson entered into an agreement with Adam Osborne to distribute his spreadsheet. 124 Osborne created Paperback Software International to handle the marketing and distribution of VP-Planner. 25 In
autumn of 1984, Osborne and Stephenson recognized the success of Lotus 1-2-3. In order to ensure commercial success of their own product,
they decided to make VP-Planner 100% functionally compatible with 12-3.126 This would allow purchasers of VP-Planner to transfer spreadsheet data created under Lotus 1-2-3.127 Users of 1-2-3 would also be
able to transfer to VP-Planner without having to be retrained, as VPPlanner would obey the same keystroke commands as Lotus 1-2-3.128
VP-Planner was eventually released on October 30, 1985.129 The released version boasted of being able to "work like Lotus 1-2-3, keystroke
for keystroke."' 3 ° Fifteen months after the release of VP-Planner, Lotus
filed suit against Paperback Software, claiming that the keystroke for
keystroke compatibility of VP-Planner infringed upon its copyright for
Lotus 1-2-3.''
B.

The Lotus Test of Copyrightability

The Lotus opinion established a three-step "legal test" used to define
what subject matter was entitled to copyright protection. First, in order
to distinguish between an idea and its expression, a court must define the
"idea" which is expressed in the work. The definition chosen by the
court may fall at the various points along a broad scale, ranging "from
the most generalized conception to the most particularized conception of
that idea."' 13 2 Second, a court must determine whether the "alleged expression of the idea is limited to elements essential to expression of that
idea... or instead includes identifiable elements of expression not essential to every expression of that idea."' 13 3 Third, a court must determine
whether those identified elements of expression not essential to every ex123. 740 F. Supp. at 68.
124. Id. at 69.
125. Id.

126. Id.
127.
128.
129.
130.
131.
132.
133.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
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60.
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pression of that idea constitute a substantial part of the copyrightable

work.134 If the identified elements of expression are not essential to every
expression of the idea then copyright protection extends to those
elements.
The Lotus court then applied this test to the keystroke command

set' 35 of the Lotus 1-2-3 user interface. First, the court defined the
"idea" that was being expressed as that of an electronic spreadsheet.136
The court then found that Lotus 1-2-3 contained identifiable elements of
expression that were not essential to the idea of an electronic spreadsheet.
Specifically, the court concluded that the particular command set used in
the 1-2-3 user interface was a non-essential element of expression, as the
command set could have been expressed in many different ways. 137 Finally, the court decided that the command set of 1-2-3 is a substantial
part of the copyrighted work.' 3 ' Using the three-step test, the court
found the command set of 1-2-3 to be a copyrightable element of the
program.
After holding that the command set was copyrightable, the court
concluded that VP-Planner infringed upon Lotus 1-2-3 because the copying was "overwhelming and pervasive" and the author of VP-Planner
39
admitted to copying the Lotus 1-2-3 command system.'
C. Analysis of the Lotus Copyrightability Test
Early in the Lotus decision, the court stated that "utilitarian aspects
are not copyrightable, and things that merely utter work, such as the cam
of a drill, are not copyrightable."' 1 This remark was apparently made
in deference to Commissioner Hersey of the National Commission on
New Technological Uses of Copyrighted Works,"' who pointed out that
the series of instructions provided by a drill cam should not be copyrightable.' 42 Yet, if the "legal test" defined in the Lotus decision is applied to
the cam of a drill, it would appear the court is mistaken; under its own
134. Id.
135. The command set is the manner in which a computer program assigns each available
function to a particular keyboard key. For instance, in Lotus "1-2-3" the "help" function is
assigned to the "Fl" function key.
136. 740 F. Supp. at 65.
137. Id. at 68.
138. Id.
139. Id.
140. Id. at 57 (emphasis in original).
141. See Id. at 55-56. Commissioner Hersey expressed the view that copyright should not
extend to computer software "in the form in which it is capable of being used to control
computer operations." NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF COPYRIGHTED WORKS, FINAL REPORT 37 (1979).
142. Id. at 37.
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analysis, even the shape of a drill cam would be given copyright
protection.
If we were to apply the three-part test, we would first define the
"idea" expressed by the drill cam. The "idea" is to create a shape which
will be the mechanical fixation of a set of instructions. 14 3 For example
the instructions "Advance rapidly while the hole is shallow, pause and
retract for a short distance to clear chips, advance more slowly as the
hole goes deeper, stop at a precise point to control the depth of the hole,
retract clear of the hole, dwell without motion while the work piece is
ejected and another loaded; repeat procedure" may be expressed as a cam
shape that will control a drill. 44
Second, we would decide whether or not there exists only a single
cam shape essential to perform these instructions or if other shapes could
accomplish the same result. A drill cam can be shaped in many different
ways to accomplish the same result. For example, every automobile contains a cam to precisely time the opening and closing of intake and exhaust valves, yet the cams of different automobiles are not shaped the
same. Given that many different cam shapes can accomplish the same
purpose, any one particular cam shape is not necessary for the expression
of the idea. Thus, the shape of drill cam meets the requirements of the
three-step test's second element.
Finally, we must decide whether the shape of the drill cam is a substantial part of the copyrightable work. As there are only two quantifiable aspects of a drill cam, its shape and its material composition, the
shape must be considered a substantial part of the expression.
Therefore, when the Lotus three-step copyrightability test is applied,
the shape of a drill cam appears copyrightable. Yet drill cams are not
copyrightable, they are merely mechanical parts which are barred protection under section 102(b) of the Copyright Act. This example thus illustrates a major flaw in the Lotus test of copyrightability. The Lotus test
fails to adequately exclude functional aspects from copyright protection.
The Lotus court, in fact, expressly rejected the contention that functional aspects should be refused copyright protection. 14' The court was
concerned that if the functional aspects of a program were not protected
then "copyright law never would, as a practical matter, provide computer programs with protection as substantial as Congress has mandated-protection designed to extend to original elements of expression
however embodied."' 4 6 The court reasoned that by leaving the func143. Id. at 29.
144. Id.

145. 740 F. Supp. at 57-58.
146. Id.at 56.

HASTINGS CoMM/ENT L.J.

[Vol. 14:271

tional aspects unprotected, programmers would have no more protection
than given by "trade secret law," and thus "the length of protection for
computer programs would be very short-merely the time it takes to
examine a program and then duplicate the nonliteral elements in a newly
written computer program."' 4 7 The Lotus decision then framed the law
to state "[e]lements of expression, even if embodied in useful articles, are
copyrightable if capable of identification and recognition independently
14
of the functional ideas that make the article useful."'
However, this interpretation is contrary to both sections 101 and
102(b) of the Copyright Act. Section 101 states that copyright only protects "features that can be identified separately from, and are capable of
existing independently of, the utilitarianaspects of the article."'' 49 Section 102(b) of the Copyright Act disallows the protection of "any idea,
procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work."' 15 0 As discussed above, these two
sections of the Copyright Act have been interpreted by the case law to
exclude from copyright protection any functional aspect of a computer
program. ' 5
The dual nature of computer software has caused these problems of
legal interpretation. A literal computer program, as written by a computer programmer, resembles an arcane collection of letters and numbers. Viewed as such, computer programs have long enjoyed copyright
protection as literary works. 15 2 However, when a computer program is
executed by a computer, the program and computer together become a
machine designed to perform a specific function. If another machine
were built without a computer program, and it performed the exact same
function as a computer and a program, could there be copyright infringement? More simply stated, can a copyrighted program be infringed upon
by a non-copyrightable machine? The answer must clearly be, "No."
Therefore, the utilitarian or functional features of a computer program
that become apparent when it is running on a computer should not be
protected by copyright.
147. Id.
148. Id. at 58 (emphasis added).
149. 17 U.S.C. § 101 (1988) (emphasis added).
150. 17 U.S.C. § 102(b) (1988) (emphasis added).
151. Durham Indus. v. Tomy Corp., 630 F.2d 905, 913 (2d Cir. 1980) ("[Clopyright protection extends only to the artistic aspects, but not the mechanical or utilitarian features, of a
protected work .. ");Williams Elecs., Inc. v. Bally Mfg., 568 F. Supp. 1274, 1280 (N.D. Ill.
1983) ("[C]opyright protects only those elements superfluous to the functional aspects of the
article; if the element is a part of the utilitarian aspect of the article the test of separability
cannot be satisfied.").
152. See Copyright Office Notice on Computer Screen Registration supra note 5.
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The proper scope of copyright protection for computer programs
was best explained in Apple Computer, Inc. v. Franklin Computer
Corp.15 3 In that case, the court granted copyright protection only to the
actual instructions of the copyrighted program. The court reasoned that
a list of computer instructions is analogous to a list of instructions "written in ordinary English in a manual which described the necessary steps
to activate an intricate complicated machine." ' 4 This analogy puts
computer programs squarely within the scope of Baker v. Selden.1"
Since the Baker decision did not extend copyright protection to the actual accounting system described in the book-anyone was free to perform the steps without infringing-neither should copyright protect the
functions performed by a computer executing a computer program. In
Baker v. Selden, only the specific expression of the accounting method
was protected, not the actual accounting method itself. 6 Likewise, only
specific computer program expressions should be protected by copyright,
not the functions that the program performs.
This distinction based upon functionality was understood by the
Synercom and Softklone courts. Lotus contained facts nearly identical to
those in Softklone, and it is unfortunate that the Lotus court did not
follow Softklone by finding that functional aspects of a computer program, specifically the set of keystroke commands, could not be protected
by copyright law.
The designers of Lotus 1-2-3 attempted to create an intuitive scheme
of organizing the features of 1-2-3 so that a user would easily be able to
communicate his intentions to the program. The designers were therefore concerned with its utilitarian, rather than its artistic, value. Their
efforts produced a well-designed and efficient keystroke command set.
This command set serves a purely functional purpose. Applying sections
101 and 102(b) of the Copyright Act and case law to the facts of Lotus
yields a simple result: the command set of Lotus 1-2-3 is a functional
aspect of the user interface and therefore should not be protected by
copyright law.
153.
154.
155.
156.

714 F.2d 1240 (3d Cir. 1983), cert. dismissed, 464 U.S. 1033 (1984).
Id. at 1251.
101 U.S. 99 (1879).
Id. at 104.
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III
Effects of the Lotus Decision
A.

Economic Effect

The goal of intellectual property law is to strike the optimum balance between two highly desirable yet mutually exclusive interests: a
competitive marketplace and the financial encouragement of intellectual
innovations. If the law gives too little protection, there will be insufficient encouragement for companies to invest in the development of intellectual creations because of the fear that their investment will be freely
copied by others. On the other hand, if the law gives too much protection, the marketplace ceases to be competitive, resulting in fewer product
choices for the public and higher prices for those few products which it
does have. By favoring strong copyright protection, Lotus has tipped the
scales so that free competition in the software industry has been seriously
diminished.
To illustrate how free competition has been reduced, consider the
example of a new company attempting to enter into a specific software
market. With the existing user interfaces protected by copyright law, a
company entering the market must make a difficult design decision. It
must either license an existing popular user interface from a market
leader or develop a new and incompatible user interface. Neither option
is very appealing.
If the manufacturer chooses the first option, it must attempt to negotiate a licensing agreement with the current market leader. This may
prove difficult since the market leader is under no obligation to license
out its user interface. Even if a licensing agreement is reached, the royalty payments would eventually be passed along to the consumers in the
form of increased product cost and would thereby reduce the new product's ability to compete in price.
If the manufacturer chooses the second option, it must create a new
and incompatible method for the consumer to control the operation of
the product. Computer software is often complex and difficult to use.
The initial learning stages are the most difficult. Once a user has learned
which keystrokes correspond to which functions, learning progresses
much more quickly. When a user has mastered the command system of
a particular piece of software she is very unlikely to switch to a new
competing piece of software even if it proves to be faster, cheaper, and
more useful. Imagine if each telephone manufacturer were required to
arrange the telephone keypad in a different configuration and to use different sounds for ringing, busy-signal, and dial-tone. Consumers would
certainly hesitate before purchasing such a new product because of the
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time required to adapt to the new system. Thus, if a competitor in the
software industry is not permitted to use the same keystrokes to perform
the same functions, it enters the market at a severe disadvantage. This is
especially true when a single product has become a clear market leader,
and therefore a de facto standard, like Lotus 1-2-3.
Free competition does not exist when competitors are forced to
make products that function in a manner which is significantly different
from the market leader. To keep the software industry truly competitive,
consumer decisions should be based upon the quality and price of the
software and not upon certain functional features monopolized by a
copyright. The consumer should choose between competing computer
programs on the basis of speed, efficient memory use, available features,
and technical support.
B.

Effect Upon Standardization

By protecting computer software user interfaces, Lotus establishes
poor public policy because it frustrates the standardization of user interfaces. User interface standardization is increasingly important in a world
of complex new machines for two reasons: it decreases the time and
money invested in learning how to use new equipment, and it allows the
transfer of learned skills amongst different brands of equipment.
Standardized user interfaces decrease the initial learning time by relating the operation of a new machine to the operation of a machine with
which the operator is already familiar. Most people learn how to play
and rewind tapes on a video cassette recorder very quickly since they
have already learned the same user interface on audio cassette decks.
The Apple Macintosh operating system has capitalized on this "familiarity" effect by presenting the user with nearly the same user interface in
every application program. Once a user learns the basic operation of one
application program in the Macintosh environment, additional applications are quickly learned.
Standardization allows the transfer of skills by presenting the user
with an identical or nearly identical user interface on every brand or
model of equipment. For example, if you borrow your neighbor's car
you need not worry about learning a new user interface since the user
interfaces on automobiles are for the most part standardized. The brake
pedal is always on the left and the gas pedal is always on the right.
By holding that the menu command system of a computer program
is copyrightable, Lotus will frustrate standardization within the consumer electronics industry. Increasing numbers of consumer electronic
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products contain microprocessors or microcontrollers.' 7 Today, microwave ovens, telephone answering machines, cellular phones, dishwashers,
televisions, VCRs, audio equipment, and automobiles all contain
microprocessors to control their operations. Each of these microprocessors is controlled by a computer program which is protected by copyright. Upon the introduction of a microprocessor into the product, the
formerly unprotected user interface becomes a protected expression
under Lotus. Therefore, any device designed with a microprocessor must
develop a new and incompatible user interface or run the risk of a copyright infringement suit.
The Lotus court dismissed the standardization argument by stating
that the defendants had cited no statutory provision or precedent that
had ever declared that standardization is in the public's best interest.' 5 8
Yet, the Synercom court noted the advantages of standardization, stating
that the use of a standard automobile gearshift pattern "might be socially
desirable, as it would reduce the retraining of drivers."15 9 The Softkione
court also recognized the advantages of standardization, concluding that
it achieved the "proper balance of protection and communication" by
rejecting the standardization argument in the area of arrangement and
design of screen displays,' 6 ° yet the court specifically pointed out that
"the use of particular command terms or symbols" was not protected
under the ruling.' 6'
C. Effect Upon Innovation
In the ultimate analysis of the Lotus decision, it should be decided
whether the holding was necessary to "promote the Progress of Science
and useful Arts . . .,."2 In its final report to Congress, the National
Commission on New Technological Uses of Copyrighted Works 163 recommended that "[c]opyright should not grant anyone more economic
power than is necessary to achieve the incentive to create." 1 However,
Lotus did just that. The Lotus court apparently believed Lotus' claim
157. A microcontroller is a fully integrated microprocessor computer on a single chip. It is

like a microprocessor with RAM (Random-Access-Memory) and ROM (Read-Only-Memory)
in a single package.
158. Lotus Dev. v. Paperback Software Int'l, 740 F. Supp. 37, 79 (D. Mass. 1990).
159. 462 F. Supp. 1003, 1013 (N.D. Tex. 1978) (emphasis added).
160. 659 F. Supp. 449, 462 (N.D. Ga. 1987).
161. Id.
162. U.S. CONST. art. I, § 8, cl.
8.
163. In 1974, Congress established the commission to assist in the development of copyright legislation as new technologies, such as computers and photocopying, became available.
NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF COPYRIGHTED WORKS, FINAL
REPORT, 4 (1979).

164. Id. at 12.
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that it would change the current successful scheme of software copyright
by not protecting the Lotus command set.16 5 Again, this is simply not
true. The use of "compatible" command sets has been a standard industry practice of software developers for many years. For example, the
GNU emacs editor program will accept UNIX vi editor commands; Borland's Sprint wordprocessor accepts WordPro's Wordstar and Microsoft
Word commands; Borland's Quattro spreadsheet accepts Lotus' 1-2-3
commands;1 66 Multimate accepts commands from the Wang wordprocessor. The practice of accepting a competitor's commands has enabled new products to easily enter the market by allowing purchasers to
transfer their current skills.
The majority of engineers and programmers in the industry are opposed to copyright protection of user interfaces. 167 Some scientists and
engineers feel so strongly about these issues that they have made an effort
to have the lawmakers and public hear their opinions. On May 24, 1989,
and August 2, 1990, hundreds of scientists and engineers marched from
MIT to the Lotus corporate headquarters protesting the recent slew of
"look and feel" lawsuits.1 68 It seems not only unnecessary, but foolish,
to extend copyright protection when the people whom it is designed to
motivate are opposed to the extension.
IV
Recommendations
This examination has revealed problems in the application of copyright law to computer software. Therefore, this note proposes the following two recommendations to address some of these problems:
1) The Lotus decision should be overruled.1 69 As has been demonstrated, the holding that the menu command system of a computer
165. Lotus Dev. v. Paperback Software Int'l, 740 F. Supp. 37, 79 (D. Mass. 1990).
166. After Lotus' victory against Paperback Software, Lotus filed a copyright infringement
suit against Borland International claiming that Borland's Quattro spreadsheet infringes upon
Lotus 1-2-3. Lotus Dev. v. Borland Int'l, No. 90-11662-K (D. Mass. filed July 2, 1990).
167. Pamela Samuelson & Robert J. Glushko, Comparing the Views of Lawyers and User
Interface Designers on the Software Copyright "Look and Feel" Lawsuits, 30 JURIMETRICS J.

121, 137 (1989).
168. Steven Burke, "Hacker Extraordinaire"ProtestsInterfaceMonopolies, PC WEEK, July
23, 1990, at 136. The protestors yelled a "hex" (hexadecimal) chant to summarize their opinion: "1-2-3-4, kick that lawsuit out the door; 5-6-7-8, innovate don't litigate; 9-A-B-C, interfaces should be free; D-E-F-0, 'look and feel' has got to go." Michael Alexander, Lotus
Litigation Draws Protest, COMPUTERWORLD, Aug. 6, 1990, at 6. The protests were organized
by a MacArthur Foundation Grant recipient, Richard Stallman, who heads the "League for
Programming Freedom," a grassroots organization committed to fighting copyright protection
of user interfaces and software patents. Id.
169. This may require congressional action, since Lotus accepted a low settlement in exchange for Paperback Software's pledge not to appeal the judgment. Moreover, the similar

HASTINGS COMM/ENT L.J.

[Vol. 14:271

program can be protected by copyright is contrary to existing law.
Unpatentedfunctionalaspects of computer programs, such as the Lotus menu system, should be subject to reverse-engineering by competitors. The patent system, with its high standards of novelty and short
period of protection, could give Lotus the protection that it seeks
without depriving the public of a competitive marketplace.170
2) Copyright protection of computer program screen displays should be
limited only to the nonfunctional "expressive elements" and should
not include the functional ideas contained within the screens. Softklone provides a good example of the distinction between unprotectable ideas and protectable expression.

V
Conclusion
By granting copyright protection to the keystroke command set of
Lotus 1-2-3, Lotus has overextended the scope of such protection. The
keystroke command set of a computer program is an important functional aspect of the program. It exists solely as a conduit for the user to
transfer his requests to the program. As a functional aspect it should be
subject to reverse-engineering by competitors unless it has been awarded
patent protection. By granting copyright protection to the Lotus 1-2-3
command system, the court has granted Lotus a seventy-five year 17 1 monopoly on a useful method of operation without the patent requirement
of novelty. Giving copyright protection to the command set of a user
interface forces developers either to seek a license from the owner of the
most popular interface or to create a product with a new and incompatible user interface. The public loses out with either choice. The public
will either be forced to pay higher prices based upon the market leader's
initial arbitrary decision or to accept that electronic products will have as
many different user interfaces as there are manufacturers. As the Lotus
decision is contrary to existing copyright law and is detrimental to the
public, it should be overruled.

Lotus v. Borland case is before the same judge who presided over the Lotus v. Paperbackcase.
Tom Quinlan, Object-Orient Products Spur Borland's Revenue Surge, INFOWORLD, Oct. 22,

1990, at 4.
170. The U.S. Patent Office has granted software patents ever since the Supreme Court's

decision in Diamond v. Diehr, 450 U.S. 175 (1981).
171. 17 U.S.C. § 302(c) (1990).

